Introduction

A new European Regulation governing non-contractual
international disputes came into force in January 2009. The
"Rome II Regulation" (864/2007/EC) is intended to help Courts
decide on the applicable law for an international dispute. It is
important to recognise that contractual disputes can have
associated non-contractual disputes and that the rules
governing the applicable law are complicated. Parties to
international contracts can now avoid uncertainty about related
non-contractual disputes by stating a governing law to cover

both contractual and non-contractual disputes.

Scope

The "Rome Convention" sets out the rules determining the
applicable law for contractual disputes. It will be replaced at the
end of the year by the "Rome | Regulation”. The objective of
both the Rome | and Rome Il Regulations is to standardise the
rules by which the applicable law is determined. Jurisdiction,
the venue where a case is heard, is determined by different rules

including the "Brussels Regulation”.

Non-contractual obligations include torts such as negligence plus
other less obvious areas like unjust enrichment. This could be
important in banking, insurance, fraud and personal injury cases.
There are some specific exclusions from the scope of the Rome I
Regulation such as privacy, including cross border Data Protection

Act claims, rights relating to personality and defamation.

Two important changes
1. The General Rule
Until now the general rule for determining the applicable law for

a claim made in tort was that the place where the harmful act

was committed gave rise to the applicable law. The new starting
point is that the applicable law for non-contractual disputes will

be determined on the basis of where the damage occurs or is

likely to occur regardless of the country or countries in which the
acts giving rise to the damage occurred. The general rule can
be displaced where the claimant and defendant both have their

habitual residence in the same country at the time that the

damage occurred or where it is clear from all the circumstances
of the case that the tort is manifestly more closely connected

with a country other than that indicated by the general rule.

There are special rules for product liability claims, unfair
competition claims, IP infringement, environmental damage,

industrial disputes and unjust enrichment.

2. Agreeing Governing Law in Contracts

Prior to the entry into force of the Rome Il Regulation parties
were not able to agree the applicable law for their non-
contractual disputes. Now, parties have freedom to choose the
applicable law either by an agreement entered into after the
event giving rise the damage occurs or in advance. It will only
be possible to agree in advance where both parties are pursuing
a commercial activity and their agreement is freely negotiated.
That means that in business to consumer contracts you cannot
agree in advance that tortious claims will be governed by English
Law. However for business to business contracts on non-
standard terms, parties can agree the place where any dispute
will be resolved, the law that applies to the contract and the law

that will apply to any claims arising outside the contract.

The steps to take now

It is always good practice to include in contracts a governing law
and jurisdiction clause. Now, for all new international
arrangements entered into, parties will need to consider
extending the scope of that clause to cover non-contractual
claims arising between the parties as well as contractual ones.
For existing long term relationships, it may be worth considering
a variation or contractual amendment to cover such non-

contractual claims.

Contact

Gail McDonald
Tel: +44(0)117 902 7271
gail. mcdonald@burges-salmon.com

© Burges Salmon LLP 2009. All rights reserved. Extracts may be reproduced with our prior consent, provided that the source is acknowledged.

Disclaimer: This briefing gives general information only and is not intended to be an exhaustive statement of the law. Although we have taken care over the information, you should not rely on

it as legal advice. We do not accept any liability to anyone who does rely on its content.

Data Protection: Your details are processed and kept securely in accordance with the Data Protection Act 1998. We may use your personal information to send information to you about our
products and services, newsletters and legal updates; to invite you to our training seminars and other events; and for analysis including generation of marketing reports. To help us keep our
database up to date, please let us know if your contact details change or if you do not want to receive any further marketing material by contacting marketing@burges-salmon.com.

Burges Salmon LLP, Narrow Quay House, Narrow Quay, Bristol BS1 4AH @

Tel: +44 (0) 117 939 2000 Fax: +44 (0) 117 902 4400

Chancery Exchange, 10 Furnival Street, London EC4A 1AB
Tel: +44 (0) 20 7685 1200 Fax: +44 (0) 20 7685 1266

www.burges-salmon.com

£<* BURGES
SALMON

Burges Salmon LLP is a Limited Liability Partnership registered in England and Wales (LLP number OC307212) and is regulated by the Solicitors Regulation Authority.
A list of members, all of whom are solicitors, may be inspected at our registered office: Narrow Quay House, Narrow Quay, Bristol BS1 4AH.

BRM0227 12 09



