
Administration appointment minefield
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Why is this important? – an invalid appointment is not only 

embarrassing but can lead to claims for damages resulting from 

a lost sale or diminution of value resulting from the appointment 

or the delay in having to reappoint.

Recent cases have underlined how strictly the Court interprets 

the rules relating to the appointment of an administrator out 

of court by directors or shareholders, and the extension of an 

administration.   

In Re M.T.B. Motors Ltd (in administration), the company, 

being FSA authorised, required the FSA’s written consent to 

an out of court appointment.(s362A, Financial Services and 

Markets Act 2000). The name of the company was incorrectly 

set out on the FSA register (omitting the full stops), so a search 

against the proper name did not show the company as FSA 

registered.   Relying on the clear search result, administrators 

were appointed without the FSA’s  written consent.  The court 

held that the appointment of administrators was invalid because 

the prescribed FSA consent had not been filed together with the 

notice of intention to appoint administrators.  In this case, the 

error that led to the appointment being invalid was due an error 

in the FSA register, which had been properly searched.

In Minmar v Khalastchi, a majority of the directors resolved to 

appoint administrators out of court, Two issues arose. No notice 

of intention to appoint was served on the Company (which is 

required if the appointment is not being made by shareholders-

Insolvency Rules 1986 Rule 20(2)(d)), and the board meeting held 

to discuss the matter, though quorate, was attended by only one 

representative of 3 corporate directors, rather than the full board 

and was called without the notice required by the company’s 

articles.  Although para 105, Sched B1 Insolvency Act 1986 

states that “A reference ...to something done by the directors 

of a company includes a reference to the same thing done by 

a majority of the directors”, the directors could not rely on this 

to dispense with provisions of the company’s constitutional 

documents regarding the holding of board meetings and passing 

of directors’ resolutions.  Accordingly the appointment was 

invalid.

In  Re Frontsouth (Whitham) Limited The consent of a secured 

creditor to extend an administration, required by para 78(2), 

Sched B1 Insolvency Act 1986, was not obtained.   The court 

held that this defect was fundamental and could not be corrected 

under Rule 7.55 Insolvency Rules 1986.

Practical steps to minimise the risk of failing to observe the 

necessary formalities:  

�� search registers for similar names, 

�� check the company’s constitutional documents to ensure 

observance,

�� check the company’s register of mortgages and charges,

�� check the requirements of Schedule B1 and the Insolvency 

Rules. 

Sometimes even taking every care, failure by third parties can 

mean that searches do not reveal crucial information.

Should a problem with formalities become apparent after 

appointment, the practical solution will often be for a urgent 

application to court either to apply Rule 7.55 to waive the defect 

or to make a retrospective administration appointment.  

Burges Salmon LLP, One Glass Wharf, Bristol BS2 0ZX
Tel: +44 (0) 117 939 2000   Fax: +44 (0) 117 902 4400

Chancery Exchange, 10 Furnival Street, London EC4A 1AB
Tel: +44 (0) 20 7685 1200   Fax: +44 (0) 20 7685 1266

www.burges-salmon.com

Burges Salmon LLP is a Limited Liability Partnership registered in England and Wales (LLP number OC307212) and is regulated by the Solicitors Regulation Authority.
A list of members, all of whom are solicitors, may be inspected at our registered office: One Glass Wharf, Bristol BS2 0ZX.

September 2011

© Burges Salmon LLP 2011. All rights reserved. Extracts may be reproduced with our prior consent, provided that the source is acknowledged.

Disclaimer: This briefing gives general information only and is not intended to be an exhaustive statement of the law. Although we have taken care over the information, you should 
not rely on it as legal advice. We do not accept any liability to anyone who does rely on its content.

Data Protection: Your details are processed and kept securely in accordance with the Data Protection Act 1998. We may use your personal information to send information to 
you about our products and services, newsletters and legal updates; to invite you to our training seminars and other events; and for analysis including generation of marketing 
reports. To help us keep our database up to date, please let us know if your contact details change or if you do not want to receive any further marketing material by contacting 
marketing@burges-salmon.com.

B
R

M
04

14
 0

9 
11

For more information on this subject please contact:

David Hall

Partner

david.hall@burges-salmon.com

+44 (0)117 902 2798

Patrick Cook

Partner

patrick.cook@burges-salmon.com

+44 (0)117 307 6807


