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Schedule B1 to Insolvency Act requires, where a company 

or its directors seek an out of court appointment of an 

administrator , that notice be given in a prescribed form 

to the holder of a Qualifying Floating Charge and the 

four categories of people set out in Insolvency rule 2.20, 

which includes the company itself if the company is not 

the appointor. The prescribed form however is defficient 

where there is no QFC Holder and only works if amended, 

in which case it ceases to be in the prescribed form. This 

in turn raises the question of whether anyone, and if so 

who, should be given notice in circumstances where the 

prescribed form cannot be used.

The recent decisions in Minmar and Hill v Stokes created 

considerable uncertainty about this. Minmar indicated that 

where directors are making the appointment, notice of 

intention to appoint must be given to the company for the 

appointment to be valid.  Hill v Stokes concluded that failing 

to give anyone other than persons falling within paragraph 

26(1) (i.e. qualifying floating charge holders) notice of intention 

to appoint would not render the appointment invalid.  Two 

further High Court judgments dealing with the same issue 

were handed down on Wednesday 21 December 2011 

(Virtualpurple Professional Services  and National Westminster 

Bank plc v Msaada Group).  These took different approaches: 

National Westminster Bank plc v Msaada Group favouring the 

decision in Minmar, Virtualpurple favouring the Hill v Stokes 

decision.  Neither judgment considered the other.  

Practical impact of decision 

Rather than providing the industry with some certainty, there 

is now less clarity as to the appropriate approach for validly 

appointing an administrator out of court where there is no 

qualifying floating charge holder.  Until a decision is taken to a 

higher court, the current unsatisfactory situation will remain. 

In the meantime, where an administration appointment is being 

contemplated and there is no qualifying floating charge holder, 

both the appointors and prospective administrators will be 

keen, where possible, to avoid an out of court appointment by 

the directors or the company due to risks of an appointment 

made through this route being invalid.  This can be achieved 

by the company or its directors making an application to the 

court for an administration order.  Although this will provide 

certainty as to the validity of the administrators’ appointment, 

it is a more time consuming and expensive process than the 

out of court route.  Another alternative, if time is pressing, is to 

proceed with the out of court appointment process and for the 

administrators, after their appointment, to make an application 

to the court for declaration that the administrators have been 

validly appointed. This also has cost implications and retains 

an element of risk as to the validity of the initial appointment.  
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