The court has ruled against an attempt to exploit the Pension Protection Fund. This is good news
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for levy payers. But it opens up questions about what amounts to a misuse of the PPF.

The liford Pension Scheme has a deficit that would qualify it
for the PPF. But before putting the scheme into the PPF its
trustee planned to spend the bulk of the assets in buying out
the excess of scheme benefits over PPF compensation. The

trustee asked the court whether its plan was lawful.

The advantage for members was that the buy-out policy would
bridge the gap between their PPF compensation and their
scheme benefits. But the cost would fall on the PPF because

it would take in a scheme with a much bigger deficit.

Protecting the PPF

The court found the plan unlawful. The scheme's buy-out rule
could only be used for its proper purpose of providing, outside
the scheme, the benefits members were already entitled to.
No more than a fair share of scheme assets could be used;
and in working out a fair share the trustee could not count the

right to PPF compensation as a scheme asset.

Even if the scheme was amended to widen the purpose of the
buy-out rule, the trustee would still be unable to take the
existence of the PPF into account because the proposal was
"a blatant attempt to undermine or circumvent the policy of the
PPF legislation". Putting his public policy argument into legal
terms, the judge held that the existence of the PPF was an
irrelevant consideration when the trustee was working out
whether to exercise its buy-out power. As with any other
decision, the trustee's duty was to consider only relevant

matters.

The judge was candid about his concern that if he endorsed
the buy-out, the floodgates would open on the PPF. The case

is Independent Trustee Services Ltd v Hope.

Comment

This is a strongly worded judgment warning schemes
not to exploit the PPF. It means that any deliberate
attempt to manipulate a scheme to inflict extra cost —
or, presumably, a material risk of extra cost — on the
PPF is likely to be unlawful.

But it is only a first step in defining the sort of moves
that will count as a play on the PPF. What about
keeping accrual open when there is a material risk of
the employer becoming insolvent? Paying unreduced
CETVs? Even agreeing a long recovery plan — or is
complying with scheme funding sufficient to put a
scheme in the clear?

The judge accepted that there are circumstances in
which it is right for trustees to recognise the existence
of the PPF e.g. in deciding whether and when to
trigger an insolvency event and in checking plans they
make against the PPF entry rules. But where is the
line?

One way or another trustees are likely to have to be
clearer about the basis of their decisions and more
careful about creating an audit trail of what they have
and have not taken into account.

Will the PPF now find itself giving informal clearance
by confirming that it will not challenge proposed
actions as unlawful? If so, there is an argument that
the procedure should be statutory (perhaps a new leg
to moral hazard?) and should involve the Regulator as
well as the PPF.
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